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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Eleuterio Lara ("Alien") filed by Enpl oyer
Aldo’'s Italian Restaurant ("Enployer") pursuant to 212(a)(5) (A
of the Immgration and Nationality Act, as anmended, 8 U S.C
1182(a) (5) (A) (the "Act"), and the regul ati ons pronul gat ed
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U. S. Departnent of Labor, San Francisco, California denied the
application, and the Enployer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have



been net. These requirenents include the responsibility of the
Enmpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On February 2, 1995, the Enployer filed an anended application
for labor certification to enable the Alien to fill the position
of Head cook, italian food in its Italian Restaurant.

The duties of the job offered were descri bed as foll ows:

“Supervi se and coordinate activities of workers engaged in
cooking italian style dishes, sauces, pastas and desserts. Plan
speci al s, order supplies, keep inventory of food materials. Plan
schedul es for special events and plan nenus.”

A hi gh school education and four years experience in the job,
or the related job of Cook, Italian Food were required. \Wages
were $12.74 per hour. The applicant supervises 12 enpl oyees and
reports to the Ower. (AF-16-64)

On March 5, 1997, the CO issued a NOF denying certification.
The CO found: “The requirenent of four years of experience in the
job offered or in the related occupation of ‘Cook, Italian Food’
does not appear to neet the enployer’s true m ninmumrequirenents
in that at the time the alien was hired he/she did not neet these
requi renents and was trained or provided the necessary |earning
opportunities by the enployer after being hired.” Thus the CO
stated the experience requirenment nust be O since alien had
gai ned the experience as a cook working for Enployer since 1990.
Corrective action would be to delete the requirenent and
readvertise or to docunent justification that it is not now
feasible to hire anyone with less than this requirenent, or that
the occupation in which the alien was hired is dissimlar from
t he occupation for which the enployer is seeking |abor
certification. Al so, Enployer nust docunent that the alien gained
the required work experience or training prior to being hired by
t he enpl oyer. (AF-12-15)

On April 18, 1997, the CO issued a Final Determ nation
denying certification, stating: “W are not persuaded by the
Enpl oyer’s statenent that the alternative requirenent of 4 year’s
experience in the rel ated occupation of Cook, Italian food, was
to widen the pool of available U S. applicants. It appears that



was all the experience the alien possessed. The enpl oyer did
forward, along with the rebuttal, docunentation that the alien
possessed approximately 6 “2years as a cook in Mexico. However,

t he docunentation submtted does not show the type of restaurant,
the type of food served, or whether the alien’s experience as a
cook, at that restaurant, included preparing Italian food.” (AF-
4-6)

On May 21, 1997, the Enployer filed a request for review of
deni al of |abor certification. (AF-1-3)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deemed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc).

We believe the CO was correct in denying certification since
Enpl oyer has failed to docunent that alien had prior experience
in Italian cooking prior to enploynent with Enployer. Alien's
cooki ng experience in Mexico was not docunented as being an
Italian cook, and, therefore, the COs finding was unrebutted. It
is along held principle that a job opportunity’ s requirenents
may be found not to be the actual m ninmumrequirenents where an
an alien did not possess the necessary experience prior to being
hired by the Enployer. Bear Stearns & Co. Inc., 88-1NA- 427 (July
29, 1989).

Since we find the CO s denial was proper on other grounds, we
need not address the issue of “alternative qualifications”. W do
note, however, that this case woul d appear to be squarely
addressed by the Board' s decision in Francis Kellogg, 94-1NA-465;
The Wnner’s Crcle, 94-1NA-544; and North Central Organi zed
Regionally for Total Health, 95-1NA-68, (en banc)(Feb. 2, 1998)
wherein the Board held that: “Permtting an enpl oyer to advertise
with qualifications greater than that possessed by the alien, but
allowing the alien to qualify with I esser qualifications which
are listed in the guise of ‘alternate’ qualifications, is a
vi ol ation of 656.21(b)(5).” Under Kellogg which overrul ed Best
Luggage and its progeny, Enployer’s alternate job experience of
“Cook, Italian” as qualifying experience for the position
advertised of “Head cook, Italian food” would appear to be not
I awf ul .

ORDER

The Certifying Oficer's denial of |labor certification is
AFFI RVED.

For the Panel:




JOHN C. HOLMES
Adm ni strative Law Judge






